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STATEMENT OF QUESTIONS PRESENTED 


1. The question is, whether or not a defendant 
who, induced by his attorney's statements that he would 
be given propation if he pleaded guilty to four charges 
of a fifteen-count indictment and that the additional 
charges would be dropped, is subject to manifest in- 
justice when he pleads guilty reasonably believing the 
promise arose out of dealings of his counsel with the 
government, does not receive a probation sentence but the 


additional charges are dropped. 


2. The question is whether or not the evidence 


introduced in a hearing on a Rule 32(d) motion by the de- 


fendant was sufficient to show manifest injustice to the 


defendant and abuse of discretion by the trial court 


when the motion was denied. 
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ARGUMENT I 


Appellant Was Reasonably Induced By 
Promise of Counsel That He Would Receive 
Probation If He Pleaded Guilty. To 
Allow His Pleas To Stand When He 
Believed Such Promise Was Founded Upon 
Dealings Of Counsel With The Government. 
Would Subject Him To Manifest Injustice... 


ARGUMENT II | 
| 
The Trial Court Abused Its Discretion And 
Subjected The Appellant To Manifest In-| 
justice By Denying Appellant's Rule 32(d) 
Motion Where Facts Presented Sustained | 
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JURISDICTIONAL STATEMENT 


On June 13, 1966 an indictment was handed down 
by a duly sworn grand jury in the District of Columbia, 
charging appellant with fifteen counts of forgery and 
uttering in violation of 18 U.S.c. §§ 495, 1708. On 
July 1, 1966 the appellant entered pleas of not guilty to 


all charges, but on May 17, 1967 withdrew the pleas of not 


guilty to counts 1,2,4 and 5 of the indictment and 
entered pleas of guilty. The remaining counts were 
dropped and the appellant was sentenced to a term of 


two to six years on the remaining counts on July 7, 1967. 


On July 27, 1967 the appeliant filed a pro se Rule 32 (d) 


motion to withdraw the guilty pleas previously entered. 

On August 11, 1967 the trial court held a hearing on the 
motion, and after listening to the evidence presented, de- 
nied the motion. It is from this denial that appellant 
pursues this appeal. fhe trial court had jurisdiction 
over this case under 18 U.S. Code § 3231: this Court has 


jurisdiction under 26 U.S. Code §§ 1291, 1295. 


STATEMENT OF CASE 


This is an appeal from a judgment denying a 


motion by the appellant to withdraw pleas of guilty made 
after sentencing in the United States District Court for 
the District of Columbia (Pleadings, 4). the District 
Court granted appellant's petition to appeal without 
Prepayment of costs from that court's denial of the Rule 


32(d) motion, This Court assigned counsel td represent 


appellant (Pleadings 1,4). 
| 
On June 13, 1966 a fifteen count indictment 


charging forgery and uttering was returned against the 
appellant (Pleadings, 21-27). on July 1, 1966 the ap- 
pellant entered a plea of not guilty to each offense 


charged. 


Sometime before May 17, 1967 the appellant had 


a conversation with his attorney concerning the dispo- 


sition of his case. At that time he was told that in 


the event he was found guilty at trial that appellant 
would make propation. ‘The attorney informed both appel- 
lant and his wife that they should not worry because 


“everything is being taken care of", or words to that 


mE 


effect (Tr. 20,21,25). 


The appellant met with his attorney again on 


May 17, 1967 at the office of the Assistant United States 
Attorney assigned to the case. The attorney told the ap- 
pellant that if he would enter a plea of guilty that he 
would still get probation. The appellant stated to his 
attorney that he was not guilty. The attorney again ad- 
vised the appellant to plead guilty and that he would 

get probation. After the appellant and his attorney left 
the office of the Assistant United States Attorney he was 
informed that if he would plead guilty to four of the 
counts the remaining eleven would be dropped (Tr. 21,22). 
Before sentencing on July 7, 1967 the attorney reassured 
the appellant, "don’t worry about a thing; you are going 
to get probation." (Tr. 22). 

Appellant's attorney testified and denied mak- 
ing the representations concerning probation to the ap- 
pellant (Tr. 48-52). But, he did indicate the possibility 
of probation if he plead guilty to some of the charges was 
discussed (Tr. 59). And, that he told the appellant's 


wife that "...the case would be all right" (Tr. 59,60). 


On July 7, 1967 the Government aropped the re- 
maining charges of the indictment (Pleadings 16). 

On that same day the appellant was sentenced 
to serve concurrently four terms of two to six years 
each for the counts which had changed his plea from not 
guilty to guilty on May 17, 1967 (Pleadings 15,17). 

Thereafter, on July 27, 1967, the appellant 
filed, pro se, a Rule 32(d) motion to withdraw his pleas 
of guilty (Pleadings, 8-14). In response thereto on 
August 11, 1967 a hearing was held on the motion and the 
motion was denied (Tr. 71). It is from that denial the 


appellant now apveals. 


STATUTES AND RULES INVOLVED 


Federal Rules of Criminal Procedure 


Rule 32(d) Withdrawal of Plea of Guilty. A motion to with- 
draw a plea of guilty of nolo contendere may 
be made only before sentence is imposed or im- 
position of sentence is suspended; but to 
correct manifest injustice the court after 
sentence may set aside the judgment of the 
conviction and permit the defendant to with- 
draw his plea. 


STATEMENT OF POINTS 


1. Statement of defendant's attorney that he 
would be released on probation if he entered a plea of 
guilty to four of fifteen charges pending and that other 
charges would be dropped is sufficient inducement to pre- 
vent the pleas from being voluntarily and understandingly 


made where the defendant believes such representations 


arose from dealings with the government. 


2. Trial court erred in denying Rule 32(d) 
| 


motion where testimony was sufficient to show manifest 


injustice to the defendant would result if the pleas were 


not set aside. 


SUMMARY OF ARGUMENT 


Appellant contends that the statements of 
appellant's counsel concerning the sentence appellant 
would receive if he pleaded guilty were sufficient in- 
ducement to prevent the pleas from being voluntarily 
entered where he might reasonably have believed such 
statements were based on dealings with the Government 
whether such arrangements were made in fact or not. Ap- 
pellant contends that in light of the evidence presented 
at the hearing the trial court abused its discretion by 
denying appellant's motion to set aside the pleas 
entered and, thereby subjected the appellant to manifest 
injustice resulting from his erroneously entered pleas 


of guilty. 


ARGUMENT I 


APPELLANT WAS REASONABLY INDUCED BY PROMISE OF COUNSEL 
THAT HE WOULD RECEIVE PROBATION IF HE PLEADED GUILTY. 
TO ALLOW HIS PLEAS TO STAND WHEN HE BELIEVED SUCH 
PROMISE WAS FOUNDED UPON DEALINGS OF COUNSEL WITH THE 
GOVERNMENT WOULD SUBJECT HIM TO MANIFEST INJUSTICE. 


The law recognizes that where a plea of guilty 
is entered as a result of the inducement of the govern- 
ment the defendant should be allowed to withdraw his plea. 


Machibroda v. United States, 368 U.S. 487 (1962); Walker 
v. Johnston, 312 U.S. 274 (1941); Watson v. United 
States, 104 U.S. App. D.C. 321, 262 F.2d 33 (1958). The 
case presently before the Court differs from those facts 
in only one manner. In the present case the appellant 
(defendant below) was induced to enter his pleas by his 
own counsel under the reasonable belief that the promise 


of probation had arisen from dealings with the governnent. 


Since his plea was induced by this belief, the truth of 


which is immaterial, it cannot be considered voluntary. 
Thurmond v. Mancusi, F.2d . 36 U.S.L.Week 2187 
(E.D.N.Y. Sept. 9, 1967); Edwards v. United States, 103 


U.S. APP. D.C. 152, 256 F.2d 707 (1958) (dissent); cert. 


denied, 358 U.S. 847 (1958); Unitea states v. Paglia, 


| 
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190 F.2d 445 (C.A.2 1951): Shelton v. United States, 242 
F.2d 101 (C.A.5 1957), rehearing 246 F.2d 571, reversed 


356 U.S. 26 (1957). 


ARGUMENT II 


THE IRIAL COURT ABUSED IfS DISCRETION AND SUBJECTED THE 
APPELLANT TO MANIFEST INJUSTICE BY DENYING APPELLANT'S 
RULE 32(d) MOTION WHERE FACTS PRESENTED SUSTAINED THE 
MOTION, 


The appellant carried his purden by showing that 


“if the pleas were allowed to stand he would be subject to 


manifest injustice. Edwards v. United states, supra. The 
allegation that the promise of probation was inade is sup- 
ported by the testimony of appellant and was corroborated 
in part by the appellant's wife (fr. 20,21,22,26,5,6). The 
aopellant stated that pronation had clearly peen promised 
to him by his counsel. 

When appellant's trial counsel testified he did 
not state that he had promised the appellant probation 
if he pleaded guilty but did indicate that he advised 
him to enter guilty pleas, that if he did so some of the 
charges would be drupped and that probation was possible 


(fxr. 48,49,51,52,59). 


fhe reasonableness of appellant's belief that 


the promise of probation arose out of POECEES counsel's 


contact with the government is established by the record. 


Thurmond v. Mancusi, supra. Both the appellant and trial 
counsel testified that there were contacts with the 
government at which plea negotiations were carried out 
(Tr. 21,22,27,28,51). And, it is established beyond 
question that the government offered to drop eleven of 
the charges in response to guilty pleas to four (Tr. 28). 
These circumstances, and the fact that the appellant, no 
matter how many times he has been through the criminal 
process, is a layman, indicate that it is quite reason- 
able that he believed the promise of probation by trial 
counsel might be founded upon dealings with the govern- 
ment. The appellant's belief as to the Dasisior this 
promise of his attorney is best illustrated by the testi- 
mony on page 27 and 28 of the transcript: | 
“Q. Therefore, you knew very well that a 


promise of probation could) 
didn't you? 


I didn't know because you 
Cooper was having a talk Sess a 
case before...." 
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CERTIFICATE OF SERVICE 


This is to certify that a copy of the foregoing 


Brief has been served personally at the Office of the 
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QUESTION PRESENTED 


Whether the record supports the finding of the district 
court, after a hearing, that appellant’s plea of guilty was 
voluntary and was not induced by any promises made by 
his attorney. 


INDEX 


Counterstatement of the case ....... 


Rules involved 


Argument: 
The record supports the finding of the district court that 
appellant’s plea of guilty was voluntary and was not in- 
duced by his attorney’s alleged promise of probation _. 


Conclusion 
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COUNTERSTATEMENT OF THE CASE 


By indictment filed June 13, 1966, the grand jury 
charged appellant with fifteen counts of forgery and ut- 
tering in violation of 18 U.S.C. § 495. On July 1, 1966, 
appellant entered pleas of not guilty to each count. 

On the day set for trial appellant appeared before Judge 
Waddy, withdrew his plea of not guilty, and entered a 
plea of guilty to Counts One, Two, Four and Five. At that 
time Judge Waddy personally questioned appellant in or- 
der to determine the voluntariness of the plea and wheth- 
er appellant understood the nature of the charge and the 
consequences of the plea. One of the questions Judge 


(1) 


2 


Waddy asked was, “Have any promises, of any kind, been 
made to you by anyone to enter a plea of guilty?” Appel- 
lant answered in the negative. (Transcript of Plea, May 
17, 1967, pp. 3, 4). 

On July 7, 1967, appellant appeared before Judge Wad- 
dy for sentencing. Asked whether he had anything to say, 
appellant again admitted his guilt when he responded, 
“Yes sir... I have did [sic] wrong and I know I have 
to be punished, but I would like to have a chance to raise 
my kids up decent.” (Transcript of Sentencing, July 7, 
1967, p. 7). Appellant was sentenced to two to six years 
on each count, the sentences to run concurrently. The 
Government then dismissed the remaining charges. 

On July 27, 1967, appellant filed, pro se, a motion un- 
der Rule 32(d) to withdraw his plea of guilty, alleging 
that the plea was the result of promises of probation by 
his attorney. At a hearing on the motion appellant testi- 
fied that about three weeks before the trial date his 
lawyer told him he would get probation if he was found 
guilty (Tr. 20-22, 26, 32) and that on the day set for 
trial, his lawyer told him that, if he would take a “cop,” 
he would make probation (Tr. 33). His wife testified that 
appellant had so told her (Tr. 12). 

Appellant’s former attorney denied making any such 
promises (Tr. 52, 53). Appellant, on his own, had brought 
up the question of probation and the attorney had said 
that, as far as he could ascertain “his [appellant’s] rela- 
tionship with the Probation Department and his perform- 
ance had been somewhat good, there might be a chance 
that he could make probation” (Tr. 49). On the day set 
for trial, appellant and his attorney met with the Assist- 
ant United States Attorney assigned to the case in the 
latter’s office. At that time the Assistant United States 
Attorney had his witnesses present and disclosed the Gov- 
ernment’s case to appellant and his attorney. (Tr. 30-32, 
49-52). After observing the evidence, appellant’s attorney 
advised his client to consider changing his plea if the Gov- 
ernment would drop some of the counts. The Assistant 
United States Attorney agreed to accept a plea of guilty 
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to four of the fifteen counts. The attorney and appellant 
conferred outside. The attorney told appellant that on 
four counts he might make probation but that the sen- 
tence was up to the court. (Tr. 59). He was, however, 
“careful not to pressure” appellant (Tr. 52; see also Tr. 
51). Appellant voluntarily decided to plead guilty. (Tr. 
52). 
Judge Waddy found (Tr. 70-71) 


“(1) that the defendant entered the plea voluntar- 
ily; (2) that he entered it knowingly, knowing what 
he was doing; (3) that he was not induced or influ- 
enced by anyone in any manner to enter the plea of 
guilty, and on the entire record that there has not 
been a showing of manifest injustice that would war- 
rant the Court in setting aside the plea.” 


RULES INVOLVED 


Federal Rules of Criminal Procedure 


Rule 11 provides in pertinent part: 


... The court may refuse to accept a plea of guilty, 
and shall not accept such plea . . . without first ad- 
dressing the defendant personally and determining 
that the plea is made voluntarily with understanding 
of the nature of the charge and the consequences of 
the plea... . The court shall not enter a judgment 
upon a plea of guilty unless it is satisfied that there 
is a factual basis for the plea. 


Rule 32(d) provides: 


Withdrawal of Plea of Guilty. A motion to withdraw 
a plea of guilty or of nolo contendere may be made 
only before sentence is imposed or imposition of sen- 
tence is suspended; but to correct manifest injustice 
the court after sentence may set aside the judgment 
of conviction and permit the defendant to withdraw 
his plea. 
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SUMMARY OF ARGUMENT 


The court below did its utmost to insure that appel- 
lant’s pleas of guilty were voluntary before sentence was 
imposed. Furthermore, after a hearing it found, on ample 
evidence, that appellant had entered his pleas of guilty 
voluntarily, without any promises by anyone. There is 
thus no reason to overrule the conclusion of the Judge 
that appellant had shown no reason for setting aside the 
pleas of guilty after sentence. 


ARGUMENT 


The district court, in full compliance with Rule 11 of 
the Federal Rules of Criminal Procedure and the Resolu- 
tion of the Judges of the U. S. District Court for the Dis- 
trict of Columbia promulgated June 24, 1959, took pains 
to assure itself that appellant’s plea was voluntary before 
it was accepted. Nevertheless it accorded appellant a 
hearing on his claim that his plea was induced by the 
promises of his attorney. It found on the basis of the evi- 
dence at the hearing that no such promise had been made 
and that the plea was entirely voluntary. The record 
amply supports this finding. 

The trial judge was justified in crediting the testimony 
of appellant’s attorney that appellant’s decision to plead 
guilty was voluntarily entered after the strength of the 
Government’s evidence had been disclosed at the confer- 
ence in the Assistant United States Attorney’s office on the 
day of trial. The circumstances support the attorney’s tes- 
timony that while he told appellant there might be a possi- 
bility of probation, he made no promises to such effect, but 
said that the matter would be up to the judge. Appellant 
admitted at the hearing that he had had experience with 
the criminal law and knew that the ultimate decision on the 
question of probation belonged to the Judge. (Tr. 26, 27). 
There was no showing of manifest injustice which would 
justify setting aside, after sentence, the plea of guilty 
voluntarily entered on the day of trial. See Smith v. 
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United States, 116 U.S. App. D.C. 404, 324 F. 2d 436 
(1963), cert. denied, 376 U.S. 957 (1964). 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the judg- 
ment of the District Court should be affirmed. 


DAVID G. BREss, 
United States Attorney. 
FRANK Q. NEBEKER, 
ALLAN M. PALMER, 
Assistant United States Attorneys. 


KENNETH A. BRAVO, 
Attorney, Department of Justice. 


WU. 5. GOVERNMENT PRINTING OFFICE; 1967 285357 490 


